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LegisLative Update

Now that the second regular session of the 
128th Legislature has adjourned, I would like 

to take this opportunity to give an update on some 
important legislative changes. We were pleased 
that the legislature passed LD 924, “A Bill to 
Increase the Reimbursement Rate Paid to 
Direct Care Workers.” The $22 million increase 
covers the next two year period at which time 
it must be taken up again for consideration. LD 
968, “An Act to Help Prevent Financial Elder 
Abuse,” was also passed overwhelmingly in veto 
override votes in the House and in the Senate. 
The legislature also passed LD 1237, “An Act 
to Allow Former Military Medical Personnel to 
Perform Certain Medical Services.” The new 
program creates a “military to civilian crosswalk” 
that will allow military members to use their 
military training to obtain state licensure in health 
care occupations. “LD 1670: An Act to Revise 
the Grandparents Visitation Act,” passed. This 
revision clarifies who can file a petition for visitation, 
as well as the legal process necessary to obtain 
such an order. The governor continued to veto the 
Medicaid expansion measure and failed to release 
the $15 million elderly housing bond package also 
as approved by the Maine voters.

think aboUt it…

With 10% of people age 65 and older suffering 
from the debilitating and (for now) incurable 

disease of Alzheimer’s or dementia, it is worthwhile 
to think about what type of care, if any, you would 
want if you had this progressive disease.

There are three stages to the disease: mild, 
moderate, and severe.

Stage 1 – Mild Dementia   
People lose the ability to remember recent events 
in their lives. Routine tasks become difficult (such 
as cooking). Some tasks can become more 
dangerous (such as driving).

Stage 2 – Moderate Dementia   
People lose the ability to have conversations, and 
communication becomes very limited. People lose 
the ability to understand what is going on around 
them. People require daily full-time assistance with 
dressing and sometimes toileting. 

Stage 3 – Severe Dementia    
People are no longer able to recognize loved ones 
and family members. People need round-the-clock 
help with all daily activities, including bathing and 
personal hygiene.

Listed below are 4 main goals of care that a 
person may choose to express their wishes for 
each stage of the disease. 

Take some time to think about which level of 
care best describes the type of care you would want 

continued on page 2
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availability in an away from home setting. 
3. The assets of the applicant (if single) and 

the applicant’s spouse, must be within allowable 
limits. The allowable limits are different for the many 
different programs. But the applicant, in all cases, 
can have no more than $10,000 of countable assets 
in his or her name at the time of application. One 
must always seek experienced counsel to determine 
countable and non-countable assets.

If you satisfy the three qualifying conditions, then 
you must answer the question, “What did you do with 
your assets during the last 5 years that makes you 
now within allowable qualifying limits?” This is the 
“5 year rule.” The value of all non-exempt transfer 
of assets within the last 5 years is the amount you’ll 
have to pay first, before qualifying for the benefit. 
One should always seek experienced counsel to 
determine exempt and non-exempt transfers. To 
learn more, visit our website at www.nalelaw.com.

“The measure of a country’s greatness is 
its ability to retain compassion in times 
of crisis.”  - Thurgood Marshall

continued from page 4
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how to pay for Long-term Care

to probate or not to probate?

at each stage:
1. To live for as long as I could. I would want 

full efforts to prolong my life, including efforts to 
restart my heart if it stops beating.

2. To receive treatments to prolong my life, 
but if my heart stops beating or I can’t breathe 
on my own then do not shock my heart to restart 
it (DNR) and do not place me on a breathing 
machine. Instead, if either of these happens, allow 
me to die peacefully. Reason why: if I took such a 
sudden turn for the worse then my dementia would 
likely be worse if I survived, and this would not be an 
acceptable quality of life for me.

3. To only receive care in the place where I am 
living. I would not want to go to the hospital even 
if I were very ill. If a treatment, such as antibiotics, 
might keep me alive longer and could be given in 
the place where I was living, then I would want such 
care. But if I continued to get worse, I would not want 
to go to an emergency room or a hospital. Instead, I 
would want to be allowed to die peacefully. Reason 
why: I would not want the possible risks and trauma 
which can come from being in the hospital.

4. To receive comfort-oriented care only, 
focused on relieving my suffering such as pain, 
anxiety, or breathlessness. I would not want any 
care that would keep me alive longer.

If you would like to formalize your level of care 
decision if you had dementia, call for a free “My 
Medical Care if I had Dementia” form, or visit our 
website to get one at https://www.nalelaw.com/
News/149/category/1885

continued from page 1
think aboUt it...

are the directives you give to the bank, insurance 
company, IRA fiduciary, stock company, or joint 
ownership of assets.

When you add a “payable on death” designation on 
your bank accounts the bank will pay these accounts 
to the designated person(s) on your passing. Same 
thing with a life insurance beneficiary designation, IRA 
beneficiary designations and stock account “transfer 
on death” designation. These accounts will be 
transferred to the designated person on presentation 
of a death certificate. No probate needed.

Sometimes clients will choose to avoid the probate 
process by transferring their assets to a revocable 
trust. The client can be the trustee of the trust assets 
during lifetime. At death, a new trustee steps in and 
distributes the assets as set forth in the directives of 
the trust document. No need for probate. The trust did 
not die. The assets are distributed by the new trustee.

This type of estate plan avoids the long, 
complicated, expensive, and drawn out probate 
process. For more on this, visit our website at www.
nalelaw.com.

Don’t forget Medicare Fall
 Open Enrollment dates are: 

October 15–December 7.
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ElderLaw Advisor is written by John E. Nale, Esq. & Mark 
J. Nale, Esq. This newsletter is published as a service of 
Nale Law Offices, 58 Elm Street, Waterville, ME 04901. 
This information is for  general informational purposes only 
and does not constitute legal advice. For more information 
please consult Nale Law Offices at 660-9191 or visit our 
website at www.nalelaw.com.

yoUr 5 most important 
LegaL deCisions now 
that yoU’re over 50

As elder law attorneys our clients are usually 50 
years of age or wiser (older). Although no two 

clients are the same, we find that beginning at age 
50 there are some important legal decisions that we 
all should consider. Here are five:

First – Put two important advance directive 
documents in place. With the health care advance 
directive document you get to appoint a trusted 
person who can make health care decisions and 
end-of-life decisions for you, if you are unable. With 
the durable financial power of attorney document you 
get to appoint a trusted person to make personal, 
legal and financial decisions for you, if you are 
unable. Without these documents in place your loved 
ones or family would have to go to probate court to 
be appointed guardian and conservator. 

Second – Gain a full understanding of the assets 
you have acquired over the years, such as life 
insurance policies, annuities, retirement accounts, 
long term care insurance policies, and other 
investments. Make sure the accounts are titled 
properly with proper beneficiary designations so as 
to assure the easy and proper transfer of the assets 
to the intended survivor.

Third – Now that the children are grown and have 
(hopefully) started their own productive and self-
sustained lives, consider their lifestyle as potential 
beneficiaries of your estate. Is the child, now adult, 
capable of handling an outright inheritance or is 
a trust necessary to protect the assets from the 
child as well as creditors and others? Or, if a child 
is challenged mentally or physically and receiving 
government benefits, perhaps a supplemental needs 
trust is necessary to protect the inheritance and the 

government benefits. Such action assures a greater 
quality of life for the special needs person.

Fourth – If this marriage is your or your spouse’s 
second marriage, with children and assets from 
a prior marriage, be sure to seek legal counsel 
experienced in such “blended family planning.” With 
open and full discussion, detailed advanced planning 
can result in a comprehensive, conflict-free, and 
probate-free estate plan accomplishing the goals of 
both families. 

Fifth – Don’t let your IRA become an IOU to the 
IRS. An IRA or other qualified retirement account 
asset is in “tax deferred” status, with taxes due only 
at the time of withdrawal. Without IRS approval, 
withdrawals before age 59½ result in a tax and a 10% 
penalty. You must begin withdrawals at age 70½. 
Failure to take this Minimum Required Distribution 
results in a tax and a 50% penalty. With proper 
beneficiary designations you can assure extended 
tax deferral status for your spouse, with a “roll over” 
IRA, and to your children with an “inherited” IRA. 
You should always name a primary beneficiary and 
a contingent beneficiary.

Put a long term care and estate plan in place. 
Protect your independence, your family, your assets, 
and your peace of mind with proper advanced 
planning. Take care of your personal, legal and 
financial affairs, then go home and take care of 
yourself. The theme of this year’s Older American 
Celebrations is “engage at any age.” We must 
stay active, stay involved socially, physically, and 
mentally. Be well at any age.

September is Healthy Aging Month and the time 
to get started on better health practices. We know 
that careful attention to physical, social, mental, 
and financial fitness is the way to a positive 
lifestyle. We must stay active and engaged as 
long as possible. It’s never too late to find a new 
career, a new sport, passion, hobby, or friend. 
Don’t think of your age, or any age, as “old.” Think 
of your age as “you,” at this time in your life. Be 
positive in your attitude, conversations, and life 
choices. You only get to live once, and this is it!

september is 
heaLthy aging month
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The “probate of an estate” process doesn’t 
have to be a long, complicated, expensive, 

and drawn out process, but it can be. Many clients 
have stories and experiences of it happening that 
way. We very often develop an estate plan that 
avoids the probate process. The probate process 
is needed when one wants to pass their assets 
as set forth in their Last Will and Testament. 
The Will must be submitted to probate court for 
acceptance and authenticity purposes, notices 
must be given, time frames must be followed, 
and documents filed with the probate court over 
the course of a year or so. The probate process 
is needed to pass assets in a person’s name who 
died and left no other directive(s) for distribution of 
their estate.

The good news is that the probate process 
can be avoided. When counselling our clients 
on how to pass their estate assets without using 
the probate process, we talk about using “will 
substitutes” as their estate plan. Will substitutes 

how to pay for 
Long-term Care

As elder law lawyers we very often counsel our 
clients on their long-term care options, i.e., 

home or away from home, as well as options to 
pay for such care. One payment option is qualifying 
for the MaineCare Long-Term Care benefit. This 
benefit helps pay a substantial amount of the 
monthly cost of care, provided in the home or away 
from home. In order to qualify for the benefit, the 
applicant must meet three conditions and answer 
one question. 

The three conditions are: 
1. The applicant must need the level of care 

he/she needs help to pay for. The applicant will 
be visited and have their care needs assessed by 
KEYPro, the assessment agency hired by the state to 
determine the level of care needed by the applicant. 

2. The personal monthly income of the person 
applying must be less than the monthly cost of 
care needed. This isn’t usually a problem with 
the cost of in-home care and away from home 
care, ranging between $6,000 and $12,000 per 
month, if you can find caregivers for in-home care or 

continued on page 2 continued on page 2

to probate 
or not to probate?
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